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SOFTWARE LICENSE AGREEMENT  
DBHawk™ by DATASPARC, INC. 

 

THIS SOFTWARE LICENSE AGREEMENT (the “Agreement”) is entered into by DATASPARC, INC., a Delaware 

corporation (“Datasparc”) and the customer as noted on the Ordering Document (“Customer”) (each is referred to as a 

“Party” and collectively the “Parties”). 

 

Datasparc is the sole owner of the Software (as defined herein), and desires to license the Software to Customer. Customer 

desires to obtain a license to use the Software subject to the terms and conditions herein. Therefore, in consideration of the 

mutual promises and considerations contained herein, and other good and valuable consideration, the Parties agree as follows: 

 

TERMS & CONDITIONS 

 

1. LICENSE & SCOPE. 

 

1.1. License Grant. Subject to and conditioned on Customer’s compliance with all terms and conditions of this 

Agreement, Datasparc hereby grants to Customer a limited, non-exclusive, non-sublicensable, revocable, and non-

transferable license to use the Software and Documentation solely as set forth herein for the Permitted Use during the Term. 

 

1.2.  Scope of License. Customer may install, use, and run the Software solely as set forth in this Agreement. The total 

number of Named Users, devices, Unique Servers, networks, territories, copies and other applicable restrictions shall be in 

accordance with and shall not exceed the terms set forth herein and in the Ordering Document, except as agreed to in writing 

by the Parties and subject to any appropriate adjustment of the Fees payable hereunder. Unless otherwise specified in the 

Ordering Document, Customer may make one (1) of the Software for backup purposes. Any copy of the Software made by 

Customer: (a) will remain the exclusive property of Datasparc; (b) be subject to the terms and conditions of this Agreement; 

and (c) must include all copyright and other Intellectual Property Rights notices contained in the original. 

 

1.3. Proof-of-Concept. Datasparc may, at its sole option, provide Customer an online link (or other secure means) 

through which Customer can download and install one (1) copy of a trial version of the Software on one (1) server in 

Customer’s network, to be used internally as a proof-of-concept to determine whether the Software will meet Customer’s 

needs (the “POC Software”). Upon Customer receiving access to the POC Software, Customer shall have a period of no 

more than forty-five (45) days to test the POC Software (the “POC Period”). No Fees shall be owed for the POC Period, 

however all other terms and conditions of this Agreement shall apply. If Customer does not choose to purchase the Software 

before expiration of the POC Period (as further described in Section 1.4 below), Datasparc may, in its sole discretion: (a) 

agree to extend the POC Period; or (b) immediately terminate this Agreement and access to the POC Software without penalty 

to Datasparc. 

 

1.4. Software Purchase. Customer may choose to purchase the Software (whether during the POC Period or otherwise) 

by: (a) providing an Ordering Document to Datasparc or requesting an Ordering Document from Datasparc, for the purchase 

a Software Subscription; and (b) paying the Fees set forth in the Ordering Document. Upon Customer’s payment of Fees, 

Datasparc shall provide Customer with an online link (or other secure means) through which Customer can download and 

install the Software onto their network. Such Software shall contain a Software Key applicable to Customer’s purchased 

Software Subscription. Customer’s Software Subscription shall commence as of the date set forth in the Ordering Document.  

 

1.5. Additional Licenses. If Customer would like to add additional Named Users or Unique Servers, then Customer 

may purchase additional Licenses by providing Datasparc prior written notice of its request, submitting an Ordering 

Document if requested by Datasparc, and paying the corresponding additional Fees.  

 

1.6. Use Restrictions. Except as specifically permitted in this Agreement, Customer shall not, and shall not permit any 

other Person to, directly or indirectly: 

 

a. copy the Software or the Documentation, in whole or in part; 
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b. modify, correct, adapt, translate, enhance, reverse engineer, disassemble, decompile, decode, adapt, improve, 

otherwise prepare derivative works or improvements of, any portion of the Software or the Documentation, or 

otherwise attempt to derive or gain access to the source code of the Software, in whole or in part; 

 

c. rent, lease, lend, sell, sublicense, assign, distribute, publish, transfer, or otherwise make available the Software or 

Documentation to any Person, including through the Internet, or other technology, device or service; 

 

d. bypass or breach the Software Key, or any other security device or protection used for or contained in the Software 

or Documentation; 

 

e. remove, delete, efface, alter, obscure, translate, combine, supplement, or otherwise change any trademarks, terms 

of the Documentation, warranties, disclaimers, or Intellectual Property Rights, proprietary rights or other symbols, 

notices, marks, or serial numbers on or relating to the Software or Documentation, or any copy thereof; 

 

f. use the Software in any manner or for any purpose that infringes, misappropriates, or otherwise violates any 

Intellectual Property Rights or other right of any Person, or that violates any applicable Law;  

 

g. use the Software for purposes of: (i) benchmarking or competitive analysis; (ii) developing, using, or providing a 

competing product or service; or (iii) any other purpose that is to Datasparc's commercial detriment;  

 

h. use the Software in connection with the design, construction, maintenance, operation, or use of any hazardous 

environments, systems or applications, any safety response systems or safety-critical applications, or in any way 

in which the use or failure of the Software could lead to personal injury or severe physical or property damage; or 

 

i. use the Software or Documentation: (i) for any reason or use other than the Permitted Use; (ii) in combination with 

any other software, hardware, equipment or technology not expressly permitted by Datasparc in writing; or (c) in 

any manner or for any purpose or application not expressly permitted by this Agreement. 

 

j. share, post or copy the Software to any public storage services, or push the Software to any public container 

repositories, or make the Software accessible by the general public in any way. 

 

 

1.7. Installation. Risk of loss of any tangible media on which the Software or POC Software are delivered, shall pass 

to Customer upon delivery. Customer shall be solely responsible for the implementation, configuration, use and operation of 

both the POC Software and Software, including but not limited to, all of the cost and expense in obtaining and preparing any 

computer equipment or other device for accessing or using the POC Software or Software and obtaining any third-party 

software or database licenses or network connections necessary for accessing or using the POC Software or Software. 

Customer may not install or use the POC Software or Software on any computer equipment or other device not configured 

and conforming to specifications for the Software, pursuant to the Documentation as provided by Datasparc.  

 

1.8. Named Users. The total number of Named Users permitted by Customer to use the Software across all 

environments shall not exceed the number of Named Users specified in the applicable Ordering Document. Customer shall 

internally select and appoint each Named User, and ensure such Named User is aware of and fully complies with all of the 

applicable terms and conditions contained herein. Customer is and shall at all times be responsible for all acts and omission 

of its Named Users, and such acts, omissions, breaches or obligations of a Named User under this Agreement will be deemed 

an act, omission, breach or obligation of Customer under this Agreement. Customer may change their Named Users from 

time to time, so long as the total number of Named Users at any time does not exceed the permitted number as specified in 

the applicable Ordering Document. 

 

2. INTELLECTUAL PROPERTY. 

 

2.1 Ownership. Customer acknowledges and agrees that:  
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a. The Software and Documentation are licensed, not sold, to Customer by Datasparc and Customer does not and 

shall not have or acquire under or in connection with this Agreement any ownership interest in the Software or 

Documentation, or in any related Intellectual Property Rights; 

b. Datasparc is and shall remain the sole and exclusive owner of all right, title, and interest in and to the Software 

and Documentation, including but not limited to all trademarks, copyrights, user-interface functionality and 

features, and all other technology, content and materials contained herein, as well as all Intellectual Property Rights 

relating thereto (except solely for any open-source components that may be contained therein), subject only to the 

limited license granted to Customer under this Agreement;  

 

c. Customer hereby unconditionally and irrevocably assigns to Datasparc its entire right, title, and interest in and to 

any Intellectual Property Rights that Customer may now have or hereafter acquire in or relating to the Software or 

Documentation (including any rights in derivative works or improvements relating to either of them), if any, 

whether held or acquired by operation of law, contract, assignment or otherwise; and 

 

d. Customer’s redistribution or unauthorized use of the Software in any form is strictly prohibited.  

 

2.2 Cooperation And Notice Of Infringement. Customer shall, during the Term: 

 

a. Take all steps and implement such safety measures as are commercially reasonable or otherwise required by the 

Documentation, to safeguard the Software and Documentation (including all copies thereof) from infringement, 

misappropriation, theft, misuse, or unauthorized access;  

 

b. Take all such steps as reasonably necessary to assist Datasparc in maintaining the validity, enforceability and 

Datasparc's ownership (including support against any claim) of the Intellectual Property Rights in the Software 

and Documentation; and  

 

c. Promptly notify Datasparc in writing if Customer becomes aware of: (i) any actual or suspected infringement, 

misappropriation or other violation of Datasparc's Intellectual Property Rights in or relating to the Software or 

Documentation; or (ii) any claim that the Software or Documentation, including any production, use, marketing, 

sale or other disposition of the Software or Documentation, in whole or in part, infringes, misappropriates or 

otherwise violates any Intellectual Property Rights or other rights of any Person. 

 

2.3 No Implied Rights. Except for the limited rights and licenses expressly granted under this Agreement, nothing in 

this Agreement grants, by implication, waiver, estoppel or otherwise, to Customer or any third party any Intellectual Property 

Rights or other right, title, or interest in or to any of the Software or Documentation. Datasparc expressly reserves all such 

Intellectual Property Rights and other rights. 

 

2.4 Trademarks. The names DBHawk™, DATASPARC™, and all related names, logos, product and service names, 

designs and slogans (“trademarks”) are trademarks of Datasparc. Other third-party trademarks, trade names, product names 

or logos that may appear in the Software are the trademarks of their respective owners. Customer shall not use any such 

trademarks in any way without the prior written consent of Datasparc, or the respective owner, as applicable. 

 

2.5 Feedback. If Customer (or any of its employees or personnel) sends or transmits any communications or materials 

to Datasparc by email, phone, or otherwise, suggesting or recommending changes to the Software, including without 

limitation, new features or functionality, or any comments, questions, suggestions, or the like (“Feedback”), Datasparc is 

free to use such Feedback irrespective of any other obligation or limitation between the Parties governing such Feedback. 

Customer hereby assigns to Datasparc all right, title, and interest in, and Datasparc is free to use, without any attribution or 

compensation to any party, any ideas, know-how, concepts, techniques, or other Intellectual Property Rights contained in the 

Feedback, for any purpose whatsoever, although Datasparc is not required to use any Feedback. The foregoing shall not apply 

to Customer’s Confidential Information that may be contained in any Feedback. 
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3. CONFIDENTIALITY. In connection with this Agreement, each Party (as a “Disclosing Party”) may disclose or make 

available Confidential Information to the other Party (as the “Receiving Party”). “Confidential Information” means all 

information, documents or materials, in any form or medium (whether oral, written, electronic, tangible, intangible or other), 

that a Disclosing Party considers confidential, proprietary or secret, whether or not marked, designated, or otherwise identified 

as “confidential”. Confidential Information includes without limitation: product specifications, components, parts, drawings, 

data, sketches, flow charts, plans, reports, handbooks, programs, software, hardware, data, source code, object code, user-

interface functionality and features, screen displays, feedback, financial terms, evaluation results, evaluation reports, test 

results, test reports, reports of errors, problems, defects or suggestions, specifications, features, techniques, processes, 

algorithms, inventions, technology, trade secrets, know-how, business operations, strategies, ideas, concepts, designs, 

materials, marketing strategies, sales or financial information, pricing, records, reports, vendors, personnel, information that 

the Disclosing Party has a duty of confidentiality, and other information or materials which are provided or disclosed by the 

Disclosing Party to the Receiving Party for the purposes specified in this Agreement, or is derived or produced pursuant to 

this Agreement. Without limiting the generality of the foregoing, the Software and the Documentation, and all component 

parts therein, are Datasparc’s Confidential Information disclosed to Customer as the Receiving Party. Confidential 

Information also includes information disclosed in connection with the customization and development of the Software, if 

any, or in connection with any maintenance or support thereof. Notwithstanding any other provisions of this Agreement, the 

Receiving Party's obligations under this Section 3 with respect to any Confidential Information that constitutes a trade secret 

under any applicable law will continue until such time, if ever, such Confidential Information ceases to qualify for trade secret 

protection under one or more such applicable Laws other than as a result of any act or omission of the Receiving Party. 

 

3.1 Safeguards. All Confidential Information is the sole and exclusive property of the Disclosing Party. As a material 

condition to being provided with any Confidential Information, the Receiving Party shall, during the Term and thereafter: 

 

a. not access or use Confidential Information other than as strictly necessary to exercise its rights or perform its 

obligations under and in accordance with this Agreement;  

 

b. not copy any Confidential Information except as expressly authorized in writing by Disclosing Party; 

 

c. not disclose, communicate, or permit access to, any Confidential Information to any other Person, except as 

expressly authorized in writing by Disclosing Party; provided however that a Receiving Party may disclose 

Confidential Information to its employees or personnel who: (i) need to know such Confidential Information for 

purposes of the Receiving Party's exercise of its rights or performance of its obligations under and in accordance 

with this Agreement; (ii) have been informed of the confidential nature of the Confidential Information and the 

Receiving Party's obligations under this Section 3; and (iii) are bound by written confidentiality and restricted use 

obligations at least as protective of the Confidential Information as the terms set forth in this Section 3; 

 

d. not reverse engineer, disassemble or analyze any Confidential Information, or use such Confidential Information 

for competitive purposes; 

 

e. safeguard the Confidential Information from unauthorized use, access or disclosure using at least the degree of 

care it uses to protect its own Confidential Information and in no event less than a reasonable degree of care;  

 

f. promptly notify the Disclosing Party of any unauthorized use or disclosure of Confidential Information and take 

all reasonable steps to prevent further unauthorized use or disclosure; and 

 

g. if requested, promptly return to Disclosing Party (or permanently destroy if stored electronically) all materials 

containing or relating to such Confidential Information. 

 

3.2 Exceptions. Confidentiality obligations do not apply to Confidential Information that a Receiving Party can 

demonstrate by written or other documentary records: (a) was rightfully known to the Receiving Party without restriction on 

use or disclosure prior to such information being disclosed or made available to the Receiving Party; (b) was or becomes 

generally known by the public other than by the action or inaction of the Receiving Party or any of its representatives, 
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personnel or agents; (c) was or is received by the Receiving Party on a non-confidential basis from a third party that was not 

or is not, at the time of such receipt, under any obligation to maintain its confidentiality; or (d) was or is independently 

developed by the Receiving Party without reference to or use of any Confidential Information. 

 

3.3 Compelled Disclosures. If a Receiving Party or any of its representatives, personnel or agents, is compelled by 

applicable Law to disclose any Confidential Information then, to the extent permitted by applicable Law, the Receiving Party 

shall: (a) promptly, and prior to such disclosure, notify the Disclosing Party in writing of such requirement so that Disclosing 

Party can seek a protective order or other remedy or waive its rights under this Section 3; and (b) provide reasonable assistance 

to the Disclosing Party in opposing such disclosure or seeking a protective order or other limitations on disclosure. If the 

Receiving Party remains required by law to disclose any Confidential Information, the Receiving Party will disclose only that 

portion of the Confidential Information that the Receiving Party is legally required to disclose. 

 

4. FEES & PAYMENT. In consideration of the license granted to Customer under this Agreement, Customer shall pay 

to Datasparc all fees set forth in the Ordering Document (the “Fees”). Customer shall pay all such Fees in US Dollars in 

accordance with the payment terms set forth in the Ordering Document. All payments shall be made by credit card, check, 

electronic transfer, or by such other methods as agreed to by the Parties from time to time. Except as expressly set forth 

herein, all Fees are non-refundable once paid. The Fees may be subject to change at the start of any Renewal Term. All Fees 

shall be deemed immediately due and payable upon the date set forth in the Ordering Document.  

 

4.1 Invoices. Datasparc may, but shall not be required to, provide invoices to Customer for any amounts due hereunder. 

Customer shall pay each invoice in full according to the payment terms set forth in the applicable invoice. If Customer has 

an objection to any charge or fee set forth in an invoice, Customer shall send written notice of its objection to Datasparc 

(which may be sent by email) within five (5) days of receiving the invoice. Upon receipt of such notice, the Parties shall work 

together to remedy the matter. If Customer does not provide timely notice within the five (5) day period, it shall be deemed 

to have accepted the charges set forth therein. Any disputed amounts shall not affect payment of non-disputed amounts. 

 

4.2 Applicability of Fees. Notwithstanding any other terms herein to the contrary, once the Customer is provided the 

Software Key, for any Subscription Term or Renewal Term, Customer shall be obligated to pay the full amount of Fees for 

that applicable Term, regardless of whether Customer actually uses the Software for the duration of that Term. If Datasparc 

agrees, in its sole discretion, to provide the Software Key prior to receiving the Fees, such agreement shall not be deemed a 

waiver of any of its rights under this Agreement, nor a waiver of the Customer’s obligation to pay all Fees due. If Customer 

does not pay all Fees in full prior to receiving the Software Key Customer shall pay the additional fees set forth in Section 

4.3 below. If any amounts remain unpaid thirty (30) days after receiving a Software Key, for any reason, Datasparc may, in 

its sole discretion, immediately terminate this Agreement and access to the Software without penalty to Datasparc. 

 

4.3 Late Payments. If Customer fails to pay any amounts when due under this Agreement, Customer shall pay 

Datasparc an additional late fee equal to the higher of three percent (3%) of the past due amount, or one hundred dollars 

($100). If Customer fails to pay such amounts, plus late fees, for an additional thirty (30) days, Customer shall be deemed in 

material breach and default under this Agreement, and accordingly, interest shall accrue on the past due amount at a rate of 

five percent (5%) per month, calculated daily and compounded monthly or, if lower, the highest rate permitted under 

applicable Law. Upon such event of default, in addition to all other remedies available and without prior notice, Datasparc 

may: (a) disable Customer’s use of the Software; (b) withhold, suspend, or revoke its grant of a license hereunder; and/or (c) 

terminate this Agreement under Section 10.2(c) herein. A withholding or suspension of the Software does not automatically 

imply termination of this Agreement, and Fees may continue to accrue as if no suspension had occurred. 

 

5. SUPPORT & MAINTENANCE.  

 

5.1 Support. As part of this Agreement, Datasparc shall provide to Customer the standard technical support services 

set forth in Datasparc’s Support Policy, which shall be provided to Customer prior to the start of the Software Subscription 

(the “Support Policy”). This Agreement, and the Fees due, do not include any personalized or premium support services, or 

any support other than as expressly set forth in the Support Policy. If Customer requests additional or premium support 

services, additional fees shall apply, according to the Premium Support fees set forth in the Support Policy. If requested, 
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Premium Support services and fees shall be indicated in the applicable Ordering Document. Notwithstanding any other terms 

herein, support services of any kind shall be fully contingent upon Customer complying with all terms and condition of this 

Agreement, including but not limited to all Use Restrictions, payment of Fees, and installation of all Maintenance Releases. 

 

5.2 Maintenance. During the Term, Datasparc may, in its sole discretion, provide Customer with Maintenance 

Releases (including updated Documentation), pursuant to Datasparc’s Support Policy set forth in Attachment A attached 

hereto, at no additional charge. All Maintenance Releases, on being provided by Datasparc to Customer, shall be deemed 

Software and subject to all applicable terms of this Agreement. Customer is solely responsible for installing, and shall install, 

all such Maintenance Releases as soon as practicable after receipt in order to prevent errors or interruptions.  

 

5.3 Security Measures. The Software may contain technological measures designed to prevent unauthorized or illegal 

use of the Software and to limit the number of Named Users and Unique Servers. Customer acknowledges that Datasparc 

may use these and other lawful measures to deny Customer access to and/or use of the Software if Datasparc has a reasonable 

basis to believe that Customer’s use of the Software would violate any provision of this Agreement.  

 

6. REPRESENTATIONS & WARRANTIES.  

 

6.1 Representations & Warranties. Each Party represents and warrants to the other Party that: (a) it is duly organized, 

validly existing and in good standing under the Laws of the jurisdiction of its incorporation; (b) it has the power and authority 

to enter into this Agreement and fully perform its obligations hereunder; (c) the execution of the Ordering Document by its 

duly authorized representative at the end of this Agreement has been duly authorized by all necessary corporate action; (d) it 

is under no contractual or other legal obligation which would interfere in any way with the performance of its obligations 

under to this Agreement; and (e) when the Ordering Document is executed and delivered by both Parties, this Agreement will 

constitute the legal, valid and binding obligation of each Party, enforceable in accordance with its terms. Datasparc further 

represents and warrants that: (x) to the best of its actual knowledge, the Software does not, and during the Term, will not, 

infringe any third party's intellectual property rights; (y) the Software shall perform materially in accordance with the 

functionality set forth in the Documentation; and (z) to the best of its actual knowledge, the Software is provided free of 

viruses, malware or other malicious programs. 

 

6.2 WARRANTY DISCLAIMER. EXCEPT AS STATED IN SECTION 6.1 ABOVE, ALL SOFTWARE, 

DOCUMENTATION AND OTHER PRODUCTS, INFORMATION, MATERIALS, AND SERVICES PROVIDED BY 

DATASPARC ARE PROVIDED "AS IS." DATASPARC SPECIFICALLY DISCLAIMS ALL WARRANTIES, 

WHETHER EXPRESS, IMPLIED, STATUTORY OR OTHER, INCLUDING WITHOUT LIMITATION IMPLIED 

WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, NON-

INFRINGEMENT, AND ALL WARRANTIES ARISING FROM COURSE OF DEALING, USAGE, OR TRADE 

PRACTICE. WITHOUT LIMITING THE FOREGOING, DATASPARC MAKES NO WARRANTY OF ANY KIND 

THAT THE SOFTWARE OR DOCUMENTATION, OR ANY OTHER GOODS, SERVICES, PRODUCTS OR 

MATERIALS (INCLUDING ANY SOFTWARE OR HARDWARE), OR THE RESULTS OF THE USE THEREOF, WILL 

MEET CUSTOMER’S OR OTHER PARTYS’ REQUIREMENTS, OPERATE WITHOUT INTERRUPTION, ACHIEVE 

ANY SPECIFIC RESULT, BE COMPATIBLE OR WORK WITH ANY OTHER SOFTWARE, SYSTEM, 

TECHNOLOGY, GOODS OR SERVICES (INCLUDING ANY SOFTWARE, HARDWARE OR NETWORK), OR BE 

SECURE, ACCURATE, COMPLETE, FREE OF HARMFUL CODE OR ERROR FREE.  

 

7. LIMITATION OF LIABILITY. NEITHER PARTY SHALL BE LIABLE TO THE OTHER IN CONNECTION 

WITH THIS AGREEMENT FOR ANY: (A) LOSS, DAMAGE, CORRUPTION, OR RECOVERY, OF DATA, OR ANY 

BREACH OF DATA OR SYSTEM SECURITY; (B) INCREASED COSTS OF DOING BUSINESS, DIMINUTION IN 

VALUE OR ANY LOST BUSINESS, PRODUCTION, LOSS OF PROFITS, GOODWILL OR REPUTATION; (C) USE, 

INABILITY TO USE, LOSS, INTERRUPTION, DELAY OR RECOVERY OF ANY SOFTWARE; (D) COST OF 

REPLACEMENT GOODS, TECHNOLOGY, OR SERVICES; OR (E) FOR ANY SPECIAL, INCIDENTAL, INDIRECT, 

EXEMPLARY, PUNITIVE OR CONSEQUENTIAL DAMAGES; IN EACH CASE WITHOUT REGARD TO WHETHER 

SUCH PARTY OR OTHER PERSONS HAVE BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSSES DAMAGES 

OR WHETHER SUCH LOSSES OR DAMAGES WERE OTHERWISE FORESEEABLE, EVEN IF A REMEDY FAILS 
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OF ITS ESSENTIAL PURPOSE. NOTWITHSTANDING THE FOREGOING, THIS SECTION 7 SHALL NOT APPLY 

TO MATTERS, DAMAGES, CLAIMS OR LIABILTY ARISING FROM OR RELATING TO, ANY VIOLATION OR 

BREACH OF SECTION 1 (LICENSE), 2 (INTELLECTUAL PROPERTY) OR 3 (CONFIDENTIALITY). 

 

8. EXPORT LAWS. Customer shall, at all times, comply with all applicable export laws, restrictions, national security 

controls and regulations of any state, country and other applicable foreign agency or authority to which Customer or the 

Software may be subject. Customer shall not itself, or permit any other Person, to export, release or re-export, directly or 

indirectly, any of the Software or Confidential Information, or any copy, portion or direct product of the foregoing, in violation 

of any such restrictions, laws or regulations or, without first all required licenses and governmental approval. 

 

9. EQUITABLE RELIEF. Customer acknowledges that a breach or threatened breach by Customer of any obligations 

under this Agreement, including but not limited to any obligations under Section 1.6 (use restrictions), Section 2 (intellectual 

property), or Section 3 (confidentiality) will cause Datasparc irreparable harm for which monetary damages would not be an 

adequate remedy and that, in the event of such breach or threatened breach, Datasparc (in addition to any other remedies 

available at law, equity or otherwise) will be entitled to equitable relief, including in a restraining order, an injunction, specific 

performance, and any other relief that may be available from any court of competent jurisdiction, without any requirement to 

post a bond or other security, or to prove actual damages or that monetary damages are not an adequate remedy.  

 

10. TERM & TERMINATION.  

 

10.1 Term. This Agreement shall start on the date set forth in the Ordering Document, and unless terminated earlier 

pursuant to any of this Agreement's express termination provisions: (a) this Agreement shall continue for the initial POC 

Period (the “Initial Term”); (b) if Customer chooses to purchase a Software Subscription (whether during the POC Period 

or otherwise) this Agreement shall continue in effect for a term of one (1) year from the date set forth in the Ordering 

Document (the “Subscription Term”); (c) this Agreement shall automatically renew for a one (1) year term (each a 

“Renewal Term”) except if Customer gives Datasparc at least ninety (90) days written notice prior to the expiration of the 

Subscription Term or any Renewal Term (as applicable) of its intention not to renew. The Initial Term if applicable, plus the 

Subscription Term and all Renewal Terms, are collectively referred to as the “Term”. 

 

10.2 Termination. This Agreement may be terminated: (a) by mutual written agreement of the Parties; (b) by either 

Party at the end of any then-current Term; (c) by Datasparc immediately upon written notice if (i) Customer commits any 

breach of this Agreement, including but not limited to violating any Use Restrictions or failing to pay any amounts when due 

hereunder or (ii) Datasparc discontinues making the Software generally available to its customers or is prevented from 

providing the Software for any reason, including but not limited to where required by law, or due to an event beyond its 

control; or (d) by either Party upon written if the other Party is dissolved or liquidated, becomes insolvent or generally unable 

to pay its debts as they become due, becomes the subject of any voluntary or involuntary bankruptcy proceeding under any 

domestic or foreign bankruptcy or insolvency law, makes or seeks to make a general assignment for the benefit of its creditors, 

or applies for or consents to the appointment of a trustee, receiver or custodian for a substantial part of its assets.  

 

10.3 Effect Of Termination. Upon termination or expiration of this Agreement for any reason: (a) all rights and 

licenses granted to Customer under this Agreement will terminate immediately; (b) Customer shall immediately cease all use 

of the Software and Documentation, and any other activities authorized by this Agreement; (c) Datasparc may discontinue or 

disable Customer’s access to or use of the Software; (d) Customer shall be solely responsible for making back-ups of any of 

its proprietary data contained in the Software; (e) within ten (10) days Customer shall deliver to Datasparc, or at Datasparc’s 

request destroy, and permanently erase from all electronic systems Customer controls, the Software, Documentation and 

Datasparc’s Confidential Information, including all documents, files and tangible materials containing or incorporating any 

of the foregoing, whether or not merged into other materials; and (f) upon Datasparc’s request, Customer shall promptly 

certify to Datasparc in writing that it has complied with all terms of this Section 10.3. All amounts payable by Customer to 

Datasparc of any kind will be immediately payable and due within thirty (30) days after such termination or expiration.  

 

10.4 Survival. This Section 10.4, along with Section 2 (intellectual property), Section 3 (confidentiality), Section 4.2 

(late payments), Section 6 (representations & warranties), Section 7 (limitation of liability), Section 8 (export laws), Section 
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9 (equitable relief), Section 10.3 (effects of termination), Section 10.4 (survival), Section 12 (general), and any other term of 

this Agreement that by its nature should survive termination or expiration of this Agreement, will survive such termination 

or expiration. 

 

11. AUDIT RIGHTS. During the Term and for one (1) year thereafter, upon reasonable prior notice, Datasparc (or an 

authorized third-party auditor) may audit and inspect Customer’s use of the Software, and any applicable Software monitoring 

system and records. Such audits shall be conducted during regular business hours and limited to information directly related 

to Customer's use of the Software. Customer shall make available all such books, records, equipment, information and 

personnel, and provide all such cooperation as may reasonably be requested by Datasparc with respect to such audit. If such 

inspections or audits disclose that Customer has exceeded the usage permitted hereunder, or has otherwise installed, accessed 

or permitted access to the Software in a manner that is not permitted under this Agreement, then: (a) Datasparc may 

immediately terminate this Agreement in accordance with Section 12; (b) Customer shall pay Datasparc all reasonable costs 

incurred by Datasparc in conducting the audit; and (c) Customer shall pay to Datasparc all amounts due for such excess use 

of the Software, plus interest on such amounts, as calculated pursuant to Section 5.3, as well as any other Fees, damages and 

penalties Datasparc may be entitled to under this Agreement and applicable Law. All such payments shall be paid to Datasparc 

within thirty (30) days of the date of written notification of the audit results. 

 

12. GENERAL PROVISIONS.  

 

12.1 Further Assurance. Upon a Party’s reasonable request and at their sole expense, the other Party shall take such 

further steps, and execute and deliver such documents, as may be reasonably necessary to effectuate the terms of this 

Agreement, including but not limited to perfecting Datasparc’s ownership interests in and to the Software or Documentation. 

 

12.2 Publicity. Neither Party shall originate, issue or release any announcement, press release or other publicity or 

marketing materials relating to the other Party, the Software, this Agreement or any terms herein, or the existence of an 

arrangement between the parties, and shall not use the other Party’s trademarks, service marks, logos, domain names or other 

indicia of source, association or sponsorship, without the prior written approval of such other Party.  

 

12.3 Conflicts. In the event of any conflict of terms arising between the provisions of this Agreement and any 

Ordering Document or other Attachments hereto, or any Purchase Order or other document, this Agreement shall control.  

 

12.4 Headings. The headings herein are for reference only and shall not affect the interpretation of this Agreement. 

 

12.5 Amendments & Waivers. Datasparc may modify the terms and conditions of this Agreement at any time. 

Customer agrees to regularly visit the hyperlink to this. Except as otherwise set forth herein, no failure or delay in exercising 

any rights, remedy, power or privilege arising hereunder shall operate or be construed as a waiver thereof. The waiver by 

either Party of a breach or a default of any provision of this Agreement by the other Party shall not be construed as a waiver 

of any other provision, or waiver of the same provision on a subsequent date, nor shall any delay or omission on the part of 

either Party to exercise or avail itself of any right, power or privilege that it has, or may have hereunder, operate as a waiver 

of any right, power or privilege by such Party.  

 

12.6 Relationship of the Parties. The relationship between the Parties is that of independent contractors. Nothing 

contained in this Agreement shall be deemed or construed to create any agency, joint venture, partnership, or any other form 

of joint enterprise, employment or fiduciary relationship between the Parties for any purpose. Neither Party shall have any 

authority to contract for or bind the other Party in any manner whatsoever. 

 

12.7 No Third-Party Beneficiaries. This Agreement is for the sole benefit of the Parties hereto and their respective 

permitted successors and assigns, and nothing herein, express or implied, is intended to or shall confer on any other Person 

any legal or equitable right, benefit or remedy of any nature whatsoever under or by reason of this Agreement. 

 

12.8 Severability. If any provision of this Agreement is held to be invalid, illegal, or unenforceable in any 

jurisdiction, such invalidity, illegality, or unenforceability will not affect any other term or provision of this Agreement or 
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invalidate or render unenforceable such term or provision in any other jurisdiction. On such determination of invalidity, 

illegality, or unenforceability, a court with competent jurisdiction may modify this Agreement to the minimum extent 

necessary so as to remedy such invalidity and effect the original intent of the Parties as closely as possible. 

12.9 Governing Law & Jurisdiction. This Agreement shall be governed and construed under the laws of the State of 

California without giving effect to any choice or conflict of law provision therein. Any legal suit, action, demand, or 

controversy arising out of or related to this Agreement or the Software shall be brought exclusively in State of California, 

County of San Diego. Each Party irrevocably submits to the exclusive jurisdiction of such venue, and waives any objection 

thereto. For any action, suit, demand, or other legal proceeding between the Parties arising out of or related to this Agreement, 

the prevailing Party shall be entitled to recover its costs and fees (including reasonable attorneys’ fees and court costs). 

 

12.10 Costs of Collection. Customer shall reimburse Datasparc for all costs incurred by Datasparc in attempting to 

recover any Fees owed from Customer (including but not limited to attorneys’ fees, court costs and other costs of collection).  

 

12.11 Notice. All notices required under this Agreement shall be effective only if in writing and deemed given to a 

party: (a) when received, if delivered by hand; (b) two (2) days after being sent by nationally recognized overnight courier 

service (costs prepaid); (c) when sent if by email with confirmation of transmission; or (d) three (3) days after the date mailed, 

if sent by certified mail, return receipt requested; in each case to the following addresses and marked to the attention of the 

person designated (or to such other addresses as a Party may designate by notice in accordance with this Section 12.11): 

 

To Customer:   As set forth in the Ordering Document 

 

 

To Datasparc:   DATASPARC INC. 

Address: 13223 Black Mountain Road,  

                #152, San Diego, CA 92129, USA 

Email: support@datasparc.com 

 

 

12.12 Force Majeure. In no event will either Party be liable or deemed in breach of this Agreement, for any failure or 

delay in performing its obligations hereunder (except for any payment obligation), to the extent such failure or delay is caused 

by circumstances beyond such Party’s reasonable control (a “Force Majeure Event”), including acts of God, flood, fire, 

earthquake or explosion, war, pandemic, terrorism, invasion, riot or other civil unrest, national or regional emergency, strikes, 

government shutdown, labor disputes, industrial disturbances, power shortages, or the passage of any Law by a governmental 

or public authority. If a Force Majeure Event occurs, the affected Party shall give prompt written notice to the other Party 

and use commercially reasonable efforts to end or minimize the effect of the Force Majeure Event.  

 

12.13 Assignment. This Agreement shall bind and inure to the benefit of the Parties, and their permitted successors 

and assigns. Datasparc may freely assign its rights or delegate its obligations hereunder in connection with a sale of all or 

substantially all of its assets, or in connection with a merger or consolidation of Datasparc. However, Customer shall not 

assign any of its rights, or delegate any of its obligations hereunder, in whole or in part, without the prior written consent of 

Datasparc. Any attempted assignment, delegation or transfer in violation of this Section 14.12 shall be null and void.  

 

12.14 Definitions. For purposes of this Agreement, capitalized terms shall have the respective meanings set forth in 

this Section 1, or as otherwise defined in this Agreement: 

 

“Documentation” means the user guide(s), manuals, instructions, materials and other documentation (in any form or 

medium) that Datasparc provides or makes available, in tangible or digital form, to Customer which describes the 

functionality, components, features, or requirements of the Software, including any aspect of the installation, 

configuration, integration, operation, use, support or maintenance thereof.  
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“Intellectual Property Rights” means any and all registered and unregistered rights granted, applied for, or otherwise 

now or hereafter in existence under or related to any patent, copyright, trademark, trade secret, database protection, or 

other intellectual property rights laws, and all similar or equivalent rights or forms of protection, in any part of the world. 

 

“Law” means any statute, law, ordinance, regulation, rule, code, order, constitution, treaty, common law, judgment, 

decree or other requirement or rule of any federal, state, local or foreign government, applicable to the Parties hereto. 

 

“Maintenance Release” means any update, release, adaptation or modification of the Software, including any updated 

Documentation, that Datasparc may provide to Customer from time to time during the Term, which may contain, among 

other things, error corrections, enhancements, improvements or other changes to the functionality, compatibility, 

performance, efficiency or quality of the Licensed Software, but does not include any New Version. 

 

“Named User” means each of Customer’s employees, personnel, contractors or agents, who have been duly authorized 

by Customer to access and use the Software pursuant to the terms and conditions of this Agreement.  

 

“Data source” means connection to the database. Usually, each Data source shall be uniquely identified by a 

combination of database host name, port number, database username, password and other configuration parameters to 

establish the connection to the database. 

 

“New Version” means a separate and distinct software offering that Datasparc may introduce as a distinct licensed 

product, and which Datasparc may make available to customers at an additional cost under a separate written agreement. 

 

“Ordering Document” means the written ordering document (which may be a Purchase Order provided by Customer 

to Datasparc or an Order Quotation provided by Datasparc to Customer) to purchase a license of the Software, and 

which, upon execution by both Parties and made part of this Agreement. 

 

“Permitted Use” means use of the Software in accordance with the Documentation by a Named User for the benefit of 

Customer in the ordinary course of its internal business operations. 

 

“Person” means an individual, corporation, partnership, joint venture, limited liability entity, governmental authority, 

unincorporated organization, trust, association or other entity. 

 

“Software” means the object code version of Datasparc’s DBHawk™ software, and other software components 

included in DBHawk™, together with any and all user-interface functionality and features, software updates, add-on 

components, Maintenance Releases, and supplements provided to Customer pursuant to this Agreement.  

 

“Software Subscription” means Customer’s license to access and use the Software in accordance with the terms and 

conditions of this Agreement. 

 

“Software Key” means a logical code that activates and controls a Software Subscription based on (i) the applicable 

license scope, (ii) the Software edition for which a Software Subscription has been purchased, and (iii) the Subscription 

Term. A Software Subscription Key is “attached” to a specific hardware machine identified by a MAC address or other 

unique server identification, and may be installed on only one machine at a time. 

 

“Unique Server” means a server owned or controlled by Customer, identified by a MAC address or other server id.  

 

12.15 Entire Agreement. This Agreement, together with the Ordering Document and any other attachments or 

documents incorporated herein by reference, constitute the sole and entire agreement between the parties with regard to the 

subject matter hereof, and supersedes all prior and contemporaneous understandings, agreements, representations, alleged 

warranties, statements, negotiations or agreements, whether verbal or written, with respect to the subject matter hereof. Terms 

set forth in any purchase order of Customer (or other similar document) that are in addition to or at variance with the terms 

of this Agreement are specifically waived by Customer. All such terms are considered by Datasparc to be proposed material 
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alterations of this Agreement and are rejected. The Ordering Document is only effective as Customer's unqualified 

commitment to pay the Fees upon the terms set forth herein.  

 

 

 

ATTACHMENT A  

 

DATASPARC, INC. SUPPORT POLICY 

DBHawk™ by DATASPARC, INC. 

 

 

1. SUMMARY 

 

This Software Support and Maintenance Policy (“Support Policy”) describes the policies and procedures under which 

Datasparc, Inc. (“Datasparc”) provides support and maintenance services (“Support Services”) for its web-based 

DBHawk™ software (“Software”) to its customers (each, a “Customer”).  

 

This Support Policy and the Support Services are subject to the terms and conditions of the Datasparc Software License 

Agreement for DBHawk™ (the “Software License Agreement”). In order for this Support Policy to be effective, Customer 

shall have executed an Ordering Document referencing the Software License Agreement.  

 

2. DEFINITIONS  

 

The following definitions shall apply to the capitalized terms used in this Support Policy: 

 

“Contact” means the person, knowledgeable in and proficient in the use of the Software, designated by Customer for 

notifying Datasparc of Incidents.  

 

“Documentation” means Datasparc’s written technical specifications for the Software.  

 

“Email Support” means an email address provided by Datasparc for use by the Contact to submit notify Datasparc of 

Incidents. 

 

“Incident” means a failure of the functionality or performance of the Software to substantially conform to the functionality 

or performance described in the Documentation as reported to Datasparc tech support by the Contact. 

 

“Incident Correction” means the use of commercially reasonable efforts to correct Incidents.  

 

“Maintenance Release” means a commercially released version of the Software, containing code corrections, patches, and/or 

updates, designated by a change in the number to the right of the second decimal in the version number. For example, 2.1.1 

is a Maintenance Release of 2.1.0  

 

“Major Release” means a commercially released version of the Software, including code corrections, patches, updates and 

major product enhancements and/or new features to the Software, as designated by a change in the number to the left of the 

decimal in the version number. For example, 3.0 is a Major release of 2.0.  

 

“Minor Release” means a commercially released version of the Software, including code corrections, patches and/or updates, 

designated by a change in the number immediately following the first decimal point of the version number. For example, 2.1 

is a Minor Release of 2.0. 

 

“Priority 1” means an Incident that renders the Software inoperative or causes the Software to fail catastrophically. 
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“Priority 2” means an Incident that renders substantially degrades the functionality or performance of the Software or 

materially restricts Customer’s use of the Software. 

 

“Support Services” means, collectively, Incident Correction, Email Support, Maintenance Releases, Minor Releases and 

Major Releases in accordance with the table provided below. 

3. TYPE OF SUPPORT SERVICES 

 

Datasparc will provide Customer the Support Services corresponding to the Support Option (specified in the table below) 

selected by Customer when purchasing the Software license. Support Services requested by Customer to be provided during 

hours other than the hours when Support Services are provided in accordance with Customer’s Support Option (specified in 

the table below) shall be billed to and payable by Customer at Datasparc’s then-current time and materials rates. 

 

Datasparc will (i) acknowledge Customer’s requests for Support Services within the Incident Response Time specified in the 

table below following Datasparc’s receipt of the request; (ii) promptly assign Datasparc engineers to undertake and complete 

Incident Correction by providing a fix or workaround; (iii) notify the Contact of the steps being taken to correct such 

Incident(s); and (iv) provide the Contact with periodic reports on the status of such work until a fix or workaround is provided. 

 

Support Options 
Standard Premium 

Free Contact Sales 

Services 

Contact Options Email Email, Phone 

Coverage BH BH, 24X7 (P1) 

P1&P2 Issue Response Time 16H, 24H 8H, 16H 

Remote Troubleshooting sessions No Yes 

Upgrade Assistance No Yes 

Prioritize Feature request No Yes 

Release 
Maintenance Releases, Minor 

Releases and Major Releases 

Maintenance Releases, Minor Releases 

and Major Releases 

   

BH = Business Hours 
P1 & P2 issues are Priority 1 and 

Priority 2 Issues 

Minimum 1 Year commitment is 

required for the above price 

 

4. WHAT IS EXCLUDED  

The following are excluded from Datasparc’s Support Services obligations:  

 

• Altered, damaged or modified Software;  

• Defects in the Software due to accident, hardware malfunction, abuse or improper use; 

• Any version of the Software for which Support, and Maintenance Services have been discontinued by Datasparc 

or any portion of the Software installed on any computer hardware or system that is not supported by Datasparc; 

• Assistance with installation or configuration of hardware, including computers, hard drives, networks or printers;  

• Assistance with non-Datasparc products, services or technologies, including implementation, administration or use 

of third-party enabling technologies such as databases, computer networks or communications systems. 

• Any circumstances arising from or related to Customer’s breach of any term of the Software License Agreement. 

 

Datasparc shall have no liability for, or any obligations due to, any changes in Customer’s hardware, systems or other 

software which may be necessary to use the Software due to Error Correction provided by Datasparc hereunder. 

 

 

 


